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(b) In certain cases, evidentiary hear-
ings under this subpart may also be
held on the conditions of UIC permits,
or of RCRA permits which are being is-
sued, modified, or revoked and re-
issued, rather than terminated or sus-
pended. This will occur when the condi-
tions of the UIC or RCRA permit in
question are closely linked with the
conditions of an NPDES permit as to
which an evidentiary hearing has been
granted. See § 124.74(b)(2). Any inter-
ested person may challenge the Re-
gional Administrator’s initial new
source determination by requesting an
evidentiary hearing under this part.
See § 122.29.

(c) PSD permits may never be subject
to an evidentiary hearing under this
subpart. Section 124.74(b)(2)(iv) pro-
vides only for consolidation of PSD
permits with other permits subject to a
panel hearing under subpart F.

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 18786, May 2, 1989]

§ 124.72 Definitions.
For the purpose of this subpart, the

following definitions are applicable:
Environmental Appeals Board shall

mean the Board within the Agency
described in § 1.25 of this title. The
Administrator delegates authority to
the Environmental Appeals Board to
issue final decisions in NPDES appeals
filed under this subpart. An appeal
directed to the Administrator, rather
than to the Environmental Appeals
Board, will not be considered. This del-
egation does not preclude the Environ-
mental Appeals Board from referring
an appeal or a motion to the
Administrator when the Environ-
mental Appeals Board, in its discre-
tion, deems it appropriate to do so.
When an appeal or motion is referred
to the Administrator by the
Environmental Appeals Board, all
parties shall be so notified and the
rules in this subpart referring to the
Environmental Appeals Board shall be
interpreted as referring to the Admin-
istrator.

Hearing Clerk means The Hearing
Clerk, U.S. Environmental Protection
Agency, 401 M Street, SW., Washing-
ton, DC 20460.

Party means the EPA trial staff
under § 124.78 and any person whose re-

quest for a hearing under § 124.74 or
whose request to be admitted as a
party or to intervene under § 124.79 or
§ 124.117 has been granted.

Presiding Officer for the purposes of
this subpart means an Administrative
Law Judge appointed under 5 U.S.C.
3105 and designated to preside at the
hearing. Under subpart F other persons
may also serve as hearing officers. See
§ 124.119.

Regional Hearing Clerk means an em-
ployee of the Agency designated by a
Regional Administrator to establish a
repository for all books, records, docu-
ments, and other materials relating to
hearings under this subpart.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5335, Feb. 13, 1992]

§ 124.73 Filing and submission of docu-
ments.

(a) All submissions authorized or re-
quired to be filed with the Agency
under this subpart shall be filed with
the Regional Hearing Clerk, unless oth-
erwise provided by regulation. Submis-
sions shall be considered filed on the
date on which they are mailed or deliv-
ered in person to the Regional Hearing
Clerk.

(b) All submissions shall be signed by
the person making the submission, or
by an attorney or other authorized
agent or representative.

(c)(1) All data and information re-
ferred to or in any way relied upon in
any submission shall be included in full
and may not be incorporated by ref-
erence, unless previously submitted as
part of the administrative record in the
same proceeding. This requirement
does not apply to State or Federal stat-
utes and regulations, judicial decisions
published in a national reporter sys-
tem, officially issued EPA documents
of general applicability, and any other
generally available reference material
which may be incorporated by ref-
erence. Any party incorporating mate-
rials by reference shall provide copies
upon request by the Regional Adminis-
trator or the Presiding Officer.

(2) If any part of the material sub-
mitted is in a foreign language, it shall
be accompanied by an English trans-
lation verified under oath to be com-
plete and accurate, together with the
name, address, and a brief statement of
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the qualifications of the person making
the translation. Translations of lit-
erature or other material in a foreign
language shall be accompanied by cop-
ies of the original publication.

(3) Where relevant data or informa-
tion is contained in a document also
containing irrelevant matter, either
the irrelevant matter shall be deleted
or the relevant portions shall be indi-
cated.

(4) Failure to comply with the re-
quirements of this section or any other
requirement in this subpart may result
in the noncomplying portions of the
submission being excluded from consid-
eration. If the Regional Administrator
or the Presiding Officer, on motion by
any party or sua sponte, determines
that a submission fails to meet any re-
quirement of this subpart, the Regional
Administrator or Presiding Officer
shall direct the Regional Hearing Clerk
to return the submission, together
with a reference to the applicable regu-
lations. A party whose materials have
been rejected has 14 days to correct the
errors and resubmit, unless the Re-
gional Administrator or the Presiding
Officer finds good cause to allow a
longer time.

(d) The filing of a submission shall
not mean or imply that it in fact meets
all applicable requirements or that it
contains reasonable grounds for the ac-
tion requested or that the action re-
quested is in accordance with law.

(e) The original of all statements and
documents containing factual mate-
rial, data, or other information shall be
signed in ink and shall state the name,
address, and the representative capac-
ity of the person making the submis-
sion.

§ 124.74 Requests for evidentiary hear-
ing.

(a) Within 30 days following the serv-
ice of notice of the Regional Adminis-
trator’s final permit decision under
§ 124.15, any interested person may sub-
mit a request to the Regional Adminis-
trator under paragraph (b) of this sec-
tion for an evidentiary hearing to re-
consider or contest that decision. If
such a request is submitted by a person
other than the permittee, the person
shall simultaneously serve a copy of
the request on the permittee.

(b)(1) In accordance with § 124.76, such
requests shall state each legal or fac-
tual question alleged to be at issue,
and their relevance to the permit deci-
sion, together with a designation of the
specific factual areas to be adjudicated
and the hearing time estimated to be
necessary for adjudication. Informa-
tion supporting the request or other
written documents relied upon to sup-
port the request shall be submitted as
required by § 124.73 unless they are al-
ready part of the administrative record
required by § 124.18.

NOTE: This paragraph allows the submis-
sion of requests for evidentiary hearings
even though both legal and factual issues
may be raised, or only legal issues may be
raised. In the latter case, because no factual
issues were raised, the Regional Adminis-
trator would be required to deny the request.
However, on review of the denial the Envi-
ronmental Appeals Board is authorized by
§ 124.91(a)(1) to review policy or legal conclu-
sions of the Regional Administrator. EPA is
requiring an appeal to the Environmental
Appeals Board even of purely legal issues in-
volved in a permit decision to ensure that
the Environmental Appeals Board will have
an opportunity to review any permit before
it will be final and subject to judicial review.

(2) Persons requesting an evidentiary
hearing on an NPDES permit under
this section may also request an evi-
dentiary hearing on a RCRA or UIC
permit, PSD permits may never be
made part of an evidentiary hearing
under subpart E. This request is sub-
ject to all the requirements of para-
graph (b)(1) of this section and in addi-
tion will be granted only if:

(i) Processing of the RCRA or UIC
permit at issue was consolidated with
the processing of the NPDES permit as
provided in § 124.4;

(ii) The standards for granting a
hearing on the NPDES permit are met;

(iii) The resolution of the NPDES
permit issues is likely to make nec-
essary or appropriate modification of
the RCRA or UIC permit; and

(iv) If a PSD permit is involved, a
permittee who is eligible for an evi-
dentiary hearing under subpart E on
his or her NPDES permit requests that
the formal hearing be conducted under

VerDate 29-AUG-96 12:36 Sep 24, 1996 Jkt 167149 PO 00000 Frm 00520 Fmt 8010 Sfmt 8010 E:\CFR\167149.055 167149


		Superintendent of Documents
	2010-11-11T18:12:27-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




